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2A  workers and workers in cor-
responding employment, including ob-
ligations to offer employment to eligi-
ble United States (U.S.) workers and to
not lay off or displace U.S. workers in
a manner prohibited by the regulations
in this part or 20 CFR part 655, subpart
B.

§501.1 Purpose and scope.

(a) Statutory standards. 8 U.S.C. 1188
provides that:

(1) A petition to import an alien as
an H-2A worker (as defined at 8 U.S.C.
1188) may not be approved by the Sec-
retary of the Department of Homeland
Security (DHS) unless the petitioner
has applied for and received a tem-
porary labor -certification from the
U.S. Secretary of Labor (Secretary).
The temporary labor certification es-
tablishes that:

(i) There are not sufficient workers
who are able, willing, and qualified,
and who will be available at the time
and place needed, to perform the labor
or services involved in the petition,
and

(ii) The employment of the alien in
such labor or services will not ad-
versely affect the wages and working
conditions of workers in the U.S. simi-
larly employed.

(2) The Secretary is authorized to
take actions that assure compliance
with the terms and conditions of em-
ployment under 8 U.S.C. 1188, the regu-
lations at 20 CFR part 655, subpart B,
or the regulations in this part, includ-
ing imposing appropriate penalties, and
seeking injunctive relief and specific
performance of contractual obliga-
tions. See 8 U.S.C. 1183(g)(2).

(b) Role of the Employment and Train-
ing Administration (ETA). The issuance
and denial of labor certification under
8 U.S.C. 1188 has been delegated by the
Secretary to ETA, an agency within
the U.S. Department of Labor (the De-
partment or DOL), who in turn has del-
egated that authority to the Office of
Foreign Labor Certification (OFLC). In
general, matters concerning the obliga-
tions of an employer of H-2A workers
related to the labor certification proc-
ess are administered by OFLC, includ-
ing obligations and assurances made by
employers, overseeing employer re-
cruitment and assuring program integ-
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rity. The regulations pertaining to the
issuance, denial, and revocation of
labor certification for temporary for-
eign workers by the OFLC are found in
20 CFR part 655, subpart B.

(c) Role of the Wage and Hour Division
(WHD). Certain investigatory, inspec-
tion, and law enforcement functions to
carry out the provisions under 8 U.S.C.
1188 have been delegated by the Sec-
retary to the WHD. In general, matters
concerning the obligations under a
work contract between an employer of
H-2A workers and the H-2A workers
and workers in corresponding employ-
ment are enforced by WHD, including
whether employment was offered to
U.S. workers as required under 8 U.S.C.
1188 or 20 CFR part 655, subpart B, or
whether U.S. workers were laid off or
displaced in violation of program re-
quirements. Included within the en-
forcement responsibility of WHD are
such matters as the payment of re-
quired wages, transportation, meals,
and housing provided during the em-
ployment. The WHD has the responsi-
bility to carry out investigations, in-
spections, and law enforcement func-
tions and in appropriate instances to
impose penalties, to debar from future
certifications, to recommend revoca-
tion of existing certification(s), and to
seek injunctive relief and specific per-
formance of contractual obligations,
including recovery of unpaid wages and
reinstatement of laid off or displaced
U.S. workers.

(d) Effect of regulations. The enforce-
ment functions carried out by the WHD
under 8 U.S.C. 1188, 20 CFR part 655,
subpart B, and the regulations in this
part apply to the employment of any
H-2A worker and any other worker in
corresponding employment as the re-
sult of any Application for Temporary
Employment Certification filed with the
Department on and after March 15,
2010.

§501.2 Coordination between Federal
agencies.

(a) Complaints received by ETA or
any State Workforce Agency (SWA) re-
garding contractual H-2A labor stand-
ards between the employer and the em-
ployee will be immediately forwarded
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to the appropriate WHD office for ap-
propriate action under the regulations
in this part.

(b) Information received in the
course of processing applications, pro-
gram integrity measures, or enforce-
ment actions may be shared between
OFLC and WHD or, where applicable to
employer enforcement under the H-2A
program, other agencies as appro-
priate, including the Department of
State (DOS) and DHS.

(c) A specific violation for which de-
barment is imposed will be cited in a
single debarment proceeding. OFLC
and the WHD may coordinate their ac-
tivities to achieve this result. Copies of
final debarment decisions will be for-
warded to the DHS promptly.

§501.3 Definitions.

(a) Definitions of terms used in this
part.

Administrative Law Judge (ALJ). A per-
son within the Department’s Office of
Administrative Law Judges appointed
pursuant to 5 U.S.C. 3105.

Adverse effect wage rate (AEWR). The
annual weighted average hourly wage
for field and livestock workers (com-
bined) in the States or regions as pub-
lished annually by the U.S. Depart-
ment of Agriculture (USDA) based on
its quarterly wage survey.

Agent. A legal entity or person, such
as an association of agricultural em-
ployers, or an attorney for an associa-
tion, that:

(1) Is authorized to act on behalf of
the employer for temporary agricul-
tural labor certification purposes;

(2) Is not itself an employer, or a
joint employer, as defined in this sec-
tion with respect to a specific Applica-
tion for Temporary Employment Certifi-
cation; and

(3) Is not under suspension, debar-
ment, expulsion, or disbarment from
practice before any court, the Depart-
ment, the Executive Office for Immi-
gration Review, or DHS under 8 CFR
292.3 or 1003.101.

Agricultural association. Any non-
profit or cooperative association of
farmers, growers, or ranchers (includ-
ing but not limited to processing estab-
lishments, canneries, gins, packing
sheds, nurseries, or other similar fixed-
site agricultural employers), incor-
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porated or qualified under applicable
State law, that recruits, solicits, hires,
employs, furnishes, houses, or trans-
ports any worker that is subject to 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or this part. An agricultural associa-
tion may act as the agent of an em-
ployer, or may act as the sole or joint
employer of any worker subject to 8
U.S.C. 1188.

Area of intended employment. The geo-
graphic area within normal commuting
distance of the place of the job oppor-
tunity for which the certification is
sought. There is no rigid measure of
distance that constitutes a normal
commuting distance or normal com-
muting area, because there may be
widely varying factual circumstances
among different areas (e.g., average
commuting times, barriers to reaching
the worksite, or quality of the regional
transportation network). If the place of
intended employment is within a Met-
ropolitan Statistical Area (MSA), in-
cluding a multistate MSA, any place
within the MSA is deemed to be within
normal commuting distance of the
place of intended employment. The
borders of MSAs are not controlling in
the identification of the normal com-
muting area; a location outside of an
MSA may be within normal commuting
distance of a location that is inside
(e.g., near the border of) the MSA.

Corresponding employment. The em-
ployment of workers who are not H-2A
workers by an employer who has an ap-
proved H-2A Application for Temporary
Employment Certification in any work
included in the job order, or in any ag-
ricultural work performed by the H-2A
workers. To qualify as corresponding
employment the work must be per-
formed during the validity period of
the job order, including any approved
extension thereof.

Date of need. The first date the em-
ployer requires the services of H-2A
workers as indicated in the Application
for Temporary Employment Certification.

Employee. A person who is engaged to
perform work for an employer, as de-
fined under the general common law of
agency. Some of the factors relevant to
the determination of employee status
include: The hiring party’s right to
control the manner and means by
which the work is accomplished; the
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